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REVIEWS. 

The Police Power: Public Policy and Constitutional Rights. By 
Ernst Freund. Chicago, Callaghan & Co., 1904. — pp. xcii, 581. 

A distinguished writer has said that "the police power is the dark 
continent of our jurisprudence. It is the convenient repository of 
everything for which our juristic classifications can find no other place." 1 
In his preface Professor Freund tells us that "the term police power, 
while in constant use, and indispensable in the vocabulary of American 
constitutional law, has remained without authoritative or generally 
accepted definition." When called upon to examine a new work 
upon the subject, therefore, the first questions one asks are: Has the 
author accounted satisfactorily for the lack of an accepted definition 
and has he in addition succeeded in formulating for us a definition 
likely to be generally accepted because it brings out clearly the mean- 
ing and scope of the term as it is used in our constitutional law? 

Two methods may conceivably be used to attain to a satisfactory 
definition. One is to formulate the definition from a careful study 
of the cases; the other, first to formulate a definition by means of a 
philosophical analysis and classification of the powers of government 
in the abstract, then to show by a discussion of the cases that the defi- 
nition so obtained is correct. Of these two methods, Professor Freund 
has chosen the latter, with perhaps not entirely satisfactory results. 

Surveying the field from his chosen point of view, the author finds 
that the powers of government are to be grouped according to their 
purposes, and that "the great objects of government are three in num- 
ber: the maintenance of national existence, the maintenance of right, 
or justice, and the public welfare." Under the first fall the creation 
of an adequate governmental organization, the management of foreign 
relations, the conduct of war, the suppression of insurrection and the 
provision for ways and means with which to accomplish these things 
by the exaction of service and the exercise of the rights of eminent 
domain and taxation; under the second, the administration of civil and 
criminal justice, primarily through the rules of the common law, sup- 
plemented however by statutory law; under the third, the improve- 
ment of social and economic conditions affecting the community at 
large and collectively, with the view to bring about the greatest good 

1 Burgess, Political Science and Comparative Constitutional Law, ii, 136. 
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to the greatest number. The police power, says Professor Freund, 
is the power to accomplish the purposes enumerated in the third group, 
i.e., it is "the power of promoting the public welfare by restraining 
and regulating the use of liberty and property." After discussing 
the methods of the police power, the author sums up his conclusions 
upon this part of the subject as follows: "The police power aims directly 
to secure and promote the public welfare and it does so by compulsion." 

Does this definition accord with the usage of the courts? Professor 
Freund makes no attempt to answer this, but assumes, without dis- 
cussion, that it does. Is he justified in the result? It should be noted 
in passing that he interprets his definition as meaning that all laws 
which have the aim and which operate in the manner set forth are 
police laws. When, therefore, he comes to inquire into the location 
of the police power in the federal system of the United States, he finds 
himself led inevitably to the conclusion that, while "the bulk of the 
police power remains with the states, the federal government exer- 
cises a considerable police power of its own." As an example, he 
cites the power of the United States Congress to " prohibit and sup- 
press objectionable forms of traffic," of course only so far as the traffic 
is interstate or foreign. 

It may well be doubted whether this presentation of the subject 
will do more than add confusion to that which already existed. 
Granting that from the standpoint of the political scientist Professor 
Freund's definition of the police power is unassailable, does it help 
the student of our constitutional law to use it in the classification of 
laws, both national and state ? Does a discussion of the scope and 
limitations of the police power of our states aid us much in determining 
the same things in the case of the so-called "police power" of the 
national government? Suppose we determine whether or not a state 
may constitutionally forbid the introduction from other states of lot- 
tery tickets; do we then know whether or not the Congress of the United 
States may do the same thing? Obviously not. The discussion of 
that question involves very different considerations. The law of 
Congress, if held constitutional — as it is, — is supported as a regu- 
lation of commerce among the states; the state law, if upheld, is clas- 
sified as a valid exercise of the police power of the state. Professor 
Freund would classify them both as police laws, doubtless a correct 
classification, as has been said, from the point of view of political science, 
but of doubtful utility from the point of view of constitutional law. 
In other words, is it not better, from the standpoint of the lawyer, to 
discuss the question of the power of Congress to pass the law referred 
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to above, in a work on the commerce clause, rather than to attempt 
to deal with it in connection with the police power of the states? Be- 
cause both laws accomplish the same purpose, it by no means follows 
that they are to be classified, from the juristic point of view, under 
the same heading. 

Professor Freund's division of his subject, after he has disposed 
of these questions of a general nature, is interesting, and will doubt- 
less meet with little, if any, criticism. " There are," he says, 

broadly speaking, three spheres of activities, conditions and interests 
which are to be considered with reference to the police power: a conceded 
sphere affecting safety, order and morals, covered by an ever increasing 
amount of restrictive legislation; a debatable sphere, that of the proper 
production and distribution of wealth, in which legislation is still in an 
experimental stage; and an exempt sphere, that of moral, intellectual 
and political movements, in which our constitutions proclaim the prin- 
ciple of individual liberty. 

This threefold division forms the basis for the analysis of the legisla- 
tion which follows. 

Limitations of space prevent even the mention of the subdivisions 
into which the main topics are divided. Doubtless here the author 
will encounter some adverse criticism, a necessary result, however, 
from the fact that the subject dealt with by the book is practically in 
its infancy. Under such circumstances the author is entirely justified 
in claiming the right to a considerable degree of independence in the 
classification and formulation of principles. 

It would be difficult to praise too highly the scholarly and painstak- 
ing care with which the results of the cases have been analyzed and 
stated. The text is not, as in the average legal text-book, a mere string- 
ing together of long extracts or mere condensations from the opinions 
of the courts, but forms a logical and connected discussion, the results 
of the cases and the principles upon which the courts based their actions 
being stated with a clearness and conciseness to be cordially commended 
to the writers of the text-books before mentioned. This method of 
presenting the subject has enabled the author to include in his discus- 
sion substantially all the important cases in both national and state 
courts. In addition, the book is well printed and bound, and is equipped 
with an adequate index which will add greatly to its usefulness. While, 
therefore, it cannot be truthfully said that Professor Freund has done 
all that is desirable in clearing away the mists which surround the 
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fundamental questions connected with his subject, the book is never- 
theless far and away the best yet offered to the wanderers in the mazes 
of this branch of our constitutional law and is therefore an indispen- 
sable guide, alike for practitioner and student. 

Walter Wheeler Cook. 

University or Missouri. 



The Harris Papers. Collections of the Rhode Island Historical 
Socikty, Volume X. Printed for the Society, Providence, 1902. — 
410 pp. 

The history of the New England towns during the colonial period is 
full of controversies over land and its boundaries. These controversies 
divided families and neighborhoods and towns, and were as persistent 
as similar disputes between colonies or the ever-recurring contests with 
royal officials. The talent for scheming and wire-pulling, the self-will 
and persistence which were often displayed in these disputes would 
have done honor to men whose parts have been played on the stage of 
national politics. Indeed, the "politics" of rural communities of those 
times owed its origin largely to questions of this nature. 

One of the most famous controversies of this kind was that which 
agitated Providence and Warwick, Rhode Island, for more than a gen- 
eration prior to 1680. The man with whom chiefly it originated, and 
who prolonged it till finally it cost him his life and a large part of his 
estate, was William Harris. In the older histories of Rhode Island he 
appeared in shadowy outline as, for some undefined reason, an oppo- 
nent of Roger Williams. In recent years, however, the inquiries of 
Rider, Dorr and Richman have brought his personality out into much 
clearer relief. It has now become evident that, in merely town affairs, 
he was as prominent as Williams, while both by nature and by training 
he was a better political manager. A more litigious man it would be 
difficult to find in his day. The last thirty years of his life were de- 
voted chiefly to one prolonged lawsuit, or succession of lawsuits, he 
and a few partners always appearing as plaintiffs. As the case pro- 
ceeded it came not only before the Rhode Island court of trials, but 
repeatedly before special commissions, and before the King in Council. 
In its political aspects it came before the General Assembly. The 
town of Warwick, the town of Providence, and various individuals 
appear among the defendants. The question in dispute was always 
the location of the western bounds of Providence and the right to a 



